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MIAMI LAW QUARTERLY

WILLS-VALIDITY OF SACRAMENTAL WILL EXECUTED IN
SPAIN DEVISING REAL PROPERTY IN PUERTO RICO
An action was brought to enforce a sacramental will' executed by decedent in Spain and purporting to convey to plaintiff, the sole heir of said
will, several properties located in Puerto Rico. Decedent, at time of death,
was a citizen of Spain and domiciled in Spain. Defendants, who claim properties in question under deeds executed by decedent prior to the making of
the will, maintain that the will, although valid in Spain under Spanish law,
would have no force and effect in Puerto Rico as to Puerto Rican realty.
Held, that a foreign will executed by a non-citizen domiciled in Spain will
not pass real property located in Puerto Rico? De Los Angelos Melon V.
Entidad Provincia Religiosa De Padres Mercedaries De Castilla, 89 F. Supp.
913 (D. Puerto Rico, April 1950).
Every state or sovereignty possesses the power to regulate the manner
and terms upon which real property within its dominion may be transmitted
by last will and testament and of prescribing who shall and who shall not
be capable of taking it? In general, all questions arising under wills involving real property are referred to and governed by the lex rei situs, 4 including
the original probate of a will," the capacity of the testator to execute wills,6
the force and effect of the will, 7 the validity of formal execution," and the
court's power to interpret the provisions of wills in determining the distribution of foreign realty.9 Even though a will would be invalid by the requirements of the law of the situs of the real property, it may nevertheless
suffice to pass real estate if the state of the situs has a statute which provides
that wills made elsewhere affecting real property at the situs shall be deemed
valid if they are executd in accordance with the law of the place where
made. "0'
Puerto Rican decisions appear to have adopted the United States and
1. A sacramental will is a religions oral will made tnder oath at the altar of a
church, before a judge, Fiscal, and Clerk. It may be made by the witnesses to the will
where the testator is in a state of articulo mortis, and cannot sign a written will. It was
first authorized by Pedro II of Spain, who granted this privilege to residents of Barcelona,
Spain, in the year 1283, and subsequently recognized by the Supreme Court of Spain
by its Judgment of 18 March 1864, No. 82, 9 JURISPRUDENCIA CIVIL 222.
2. Cf. Pastor Comila v. Miro Pastor, 34 P.R.R. 50 (1925).
3. Mager v. Guma, 8 How. 490 (U.S. 1850).
4. Olmsted v. Olmsted, 216 U.S. 386 (1909); Clarke v. Clarke, 178 U.S. 186
(1900); Robertson v. Pickrell, 109 U.S. 608 (1883); Jones v. Habersham, 107 U.S.
174 (1882).
5. Ellis v. Davis, 109 U.S. 174 (1882); Parnell v. Thompson, 81 Kan. 119, 105
Pae. 502 (1909).
6. United States v. Fox, 94 U.S. 315 (1876); Hasling v. Martin, 114 La. 293,
38 So. 174 (1905); Ford v. Ford, 70 Wis. 19, 33 N.W. 188 (1887).
7. Clarke v. Clarke, supra note 4; De Vaughn v. Hutchinson, 165 U.S. 566 (1896);
Blatt v. Blatt, 79 Colo. 57, 243 Pac. 1099 (1926); Peet v. Peet, 229 Ill. 341, 82 N.E.
376 (1907).
8. Robertson v. Pickrell, supra note 4; Darby v. Mayer, 10 Wheat. 465 (U.S. 1825);
Ensley v. Hodgson, 212 Ala. 526, 103 So. 465 (1925).
9. Clarke v. Clarke, supra note 4; Mcoon v, Scales, 9 Wall. 23 (U.S. 1869).
10. Lindsay v. Wilson, 103 Md. 252, 63 Atl. 566 (1906).

CASES NOTED
private international law rule of lex rei sitae in regard to validity, force and
effect of foreign executed wills devising real property," and capacity of the
testator.12 Puerto Rican statutes" on foreign executed holographic wills
state that these wills may be made anywhere, and that they may be of full
force and effect to pass title to real property in Puerto Rico, provided that
they comply with the formal requirements of execution at the place of the
testator's last domicile and are properly protocolized in the district court of
14
that domicile. Article 666 of the Revised Civil Code of Puerto Rico
appears to extend the privilege to citizens of Puerto Rico to validly execute
any type of will, except joint testaments,' outside of Puerto Rico, as long
as they meet the formal requirements of the country which they are in at
the time of testation.
The court in the principal case relies upon a Puerto Rican Supreme
Court case, Pastor Gornila v. Miro Pastor,"' which it claims presents "the
same situation" as the principal case. It is further stated that the Pastor
Gornila case "establishes the rule in connection with the validity of foreign
wills in Puerto Rico, (and therefore) the court must hold the sacramental
will of no force and effect in Puerto Rico." In reality, the Pastor Gomila
case concerned a holographic will protocolized in" Spain after having been
executed in Spain by a Spanish citizen, who at the time of his death was
domiciled in Puerto Rico, The true reason this foreign executed holographic
will was denied validity, was because Article 638 of the Revised Civil Code
of Puerto Rico,"T providing that a holographic will must be protocolized in
the district court of the last domicile of the testator, was not complied with.
It is apparent that the circumstanccs of the instant case do not present fle
"same situation" in that a sacramental will is not a holographic will; moreover, the decedent in the instant case was domiciled in Spain at the time
of decease and the will was protocolized in the proper court. The cases are
similar only in that they both concern foreign executed wills which attempt
to convey real property in Puerto Rico. It does not follow that a case which
I1. Pastor Gomila v. Miro Pastor, supra note 2; Colon v. Registrar, 22 P.R.R. 344

(1915).

12. Colon v, Registrar, supra note 11.
13. P. R. COmPILACION ESTATUTos REVISADOS Y. CODIGOS, art. 637 (1941) states:
"tlologr2phic wills may be made by persons of legal age (over 21). Requisites: For
this will to be valid it must be written and signed by the testator signifying the year,
mouth; and day in which it is written. P. R. CoMPiIAcIoN ESTATuTos REVISADOS Y.
Cooos, art. 638 (1941) states that the "Ilolographic testament may be made anywhere
even though outside of Puerto Rico. Foreigners may execute such wills in their own
language. Holographic wills must be protocolized, presenting them for this object to the
district court of the last domicile of the testator or to the place in which he died."
14. P. R. COMPILA'coN ESTATUiTOs RFVISADOS Y. CoDIcos, art. 666 (1941) states:

"'The citizens of Puerto Rico may testate outside of Puerto Rico, subjecting themselves
to the forms established by the country in which they are, at the time of testation."
15. P. R. COMPILAcIoN ESTATUTOs RVVISAVOS Y. Corucos, art. 667 (1941) states:
"Even though authorized in the countries in which they testate, testaments executed
jointly will not be valid in Puerto Rico."
16. Pastor Gomila v. Miro Pastor, supra note 2.
17. P. R. CoMIIAcIoN EsrAluros Revrsxnos v. CowIcos, art. 638 (1941), supra
note 14.
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invalidates a holographic will because it was improperly protocolized establishes a rule that all foreign wills are invalid per se, particularly when sections of the Revised Civil Code of Puerto Rico provide otherwise.
Article 11 of the Puerto Rican Code18 sets forth the general provisions
concerning the formal execution of wills, stating that "The forms and
solcnnitics of contracts, wills and other public instruments are governed
by the laws of the country in which they are executed." These provisions,
however, must be read in conjunction with Article 666's which implicitly
restricts the recognition of the validity, force and effect of foreign executed
wills to those wills executed only by a citizen of Puerto Rico. Since the
testator, at the time of testation was not a citizen of Puerto Rico, and there
are no provisions, other than those governing holographic wills, which grant
validity, force, or effect to a foreign executed will made by non-citizens, it
would appear that unless the sacramental will could be treated as a holographic will it would indeed have no force and effect in Puerto Rico. It is
clear, however, that since the sacramental will in the principal case is identical to a verbal will executed by a testator in imminent danger of death, the
statutes governing foreign executed holographic wills would have no effect
on this type will. Although the basis of the decision in the present case is
apparently fallacious, it appears that the ultimate result reached is correct
due to the limitations imposed upon the broad provisions of Article 11 by
Article 666, the inapplicability of Article 637 and Article 638 governing holographic wills, and the application of the prevailing doctrine of lex rei sitae
properly governing the disposition of real property located in Puerto Rico.
18. P.R. CoMPImACIoN ESTATUTOS REVISADOS Y. CoDicos, art. 11 (1941).
19. P.R. CoMwLACION ESTATUTOS REVISADOS Y. Conscos, art. 666 (1941), sn pri

note 15.

